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a vote within ninety days. If more than 10 per cent of the electors 
petition for an ordinance it must either be passed or submitted to a 
vote of the people at the next general city election. If any ordinance 
passed by the council is not satisfactory to the voters they may 
petition for a vote on the question and reject it by a majority vote. 

In all probability the recall, the initiative, and the referendum 
will seldom be used, nevertheless they will do much good indirectly. 
The recall will compel officers who might otherwise be inclined to be 
dishonest or negligent to be more honest and more careful of their 
duties. Indirectly the referendum will prevent bad or harmful legis- 
lation and the initiative will aid and instigate good legislation. The 
council will be jealous of its rights and duties and will not be at all 
anxious to have the people initiate any legislation or refuse to accept 
ordinances passed by them as councilmen. 

Any city which has operated for more than six years under the 
provisions of this act may abandon the system, and accept the pro- 
visions of the general law of the State then applicable to cities of its 
population. Upon the petition of not less than 25 per cent of 
the electors of such city a special election is to be called and if a 
majority of the votes cast at such election are in favor of the propo- 
sition the officers elected at the next succeeding biennial election are 
to be those then prescribed by the general law of the State for cities 
of like population, and upon the qualification of such officers the city 
shall become a city under the general law of the State. 

Robert Argyll Campbell. 

Public Utilities — Control. The legislative year of 1907 will 
be noted for two remarkable pieces of legislation, having for their 
object the control of public service corporations. New York and 
Wisconsin have enacted comprehensive measures designed to curb 
the power of public service corporations and bring them into working 
harmony with the people whom they were organized to serve. The 
former was adopted after a memorable personal fight on the part of 
Governor Hughes; the latter was adopted in fulfillment of party 
pledges in the last campaign, without serious opposition. 

The principle upon which these laws are based, is that public 
service corporations are neither public nor private, but quasi-public. 
They have received valuable rights and privileges from the public 
and are dependent upon the public for their profits; consequently, 
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they owe corresponding duties, and if they fail or refuse to perform 
those duties properly, it is the right and duty of the people, acting 
through their governmental agents to regulate them so that the pub- 
lic may have justice in rates and service. A railroad company or 
other corporation which is given the right of eminient domain, or 
a gas or water company which has received valuable franchises in 
the use of streets and public places, owes just rates and adequate 
service in return for these rights and privileges. 

The public has come to a recognition of the fact that these corpora- 
tions are not private, with all the immunities of private property, 
but that they are public servants, and subject to regulative control. 
The equitable working out of that control is the problem for the 
legislators. It is that problem which the new public utility laws of 
New York and Wisconsin seek to solve. 

The regulation of one form of public utility, the railroad, has been 
before the public in one form or another for many years. Control 
more or less effective, has been secured in nearly all the States of the 
Union and in interstate commerce. But the regulation of the more 
strictly municipal utilities has been left to the local units. This has 
resulted in a chaos of regulation and in conditions which have made 
the municipality a by-word for corruption, both at home and abroad. 
Little substantial benefit has been received by the people from such 
regulation. Frequent attempts have been made to regulate this or 
that utility by direct legislative enactment, but such attempts have 
largely failed as equitable solutions because the legislatures have not 
had at hand the data necessary for complete investigation. The 
inadequacy of direct legislative regulation has brought about the 
system of regulation by commission which is exemplified in the rail- 
road commissions of the various States, the interstate commerce 
commission and the commissions in New York and Massachusetts 
for the control of gas and electric companies. The two laws under 
consideration make this system of control operative over all public 
service corporations. 

Control of Public Utilities in New York and Wisconsin. 
It is necessary to an understanding of the scope and importance of 
these "measures, to examine briefly the history of the control of public 
utilities in the two States. Following the granger agitation and the 
beginning of the movement for the control of interstate commerce, 
the State of New York created a commission in 1882, with power to 
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exercise general supervision and control over railroads. Various 
amendments have been made to this law and the commission has been 
given quite extended powers, among which may be mentioned the 
power to investigate rates and services; require reports; pass upon 
the public convenience or necessity of new construction; investigate 
accidents and pass upon the issue of stocks and bonds of railroad 
companies. Two additional members were added in 1905, but the 
commission was never given adequate powers to enforce in the 
courts its conclusions as to rates and services and hence its deter- 
minations amounted only to recommendations. It was paid by a 
special tax upon the railroads, and became subject to bad political 
influences. 

In 1891 the rapid transit act was passed, which created a rapid 
transit commission in cities of over 1,000,000 inhabitants and con- 
ferred upon it powers of control over the transit systems of such 
cities. This legislation came as a result of the complicated transit 
problems of New York City and, by its terms, applied only to that 
city. The commission has been given wide powers from time to 
time and on the whole has done effective work, but, as stated by 
Governor Hughes in his message to the legislature, "Through the 
accretions of years it has become cumbersome and extremely com- 
plicated." It conflicted with the railroad commission of the State 
in its powers over certain phases of transportation in New York City, 
thus resulting in a dual control. 

New York has also tried the regulation of gas and electric com- 
panies through the medium of a commission. In 1905 a commission 
of gas and electricity was created with broad powers of control of such 
companies. The short term during which it has exercised those 
powers has not been sufficient to determine its efficiency. 

On the whole the results of the control of public service corpora- 
tions in New York have not been very satisfactory. Confusion of 
laws; duplication of control; inadequacy of powers in the commission; 
ineffective administration and improper influences have resulted 
in making that control of little value. Recognizing these facts, 
Governor Hughes in his message of January 2, 1907, recommended 
the abolition of all these boards and the creation of two new boards; 
one for the city of New York and one for the rest of the State, with 
adequate and definite powers of regulation and enforcement. The 
bill embodying these recommendations was passed by the legislature 
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in May, 1907, after the remarkable and effective appeal of the governor 
to the people. 

Wisconsin was one of the first States to regulate railroads through 
a commission. In 1874 a law was enacted creating a railroad com- 
mission with wide powers of supervision and control. 

The crudeness of the measure and of its enforcement enabled the 
railroads to secure its repeal two years later. Repeated attempts 
were made to reenact the law but they were not successful until 
1905, and then, only after a campaign upon that issue, which was 
memorable for the interest aroused throughout the State and country. 
The law is clear and comprehensive, and under the efficient adminis- 
tration of the railroad commission, it is very effective and has mate- 
rially changed the relation of the railroads to the people of Wisconsin. 
The success of this measure stimulated the agitation for the regula- 
tion of all public service utilities in the State in the same manner. 
In the last campaign both political parties declared for strict regula- 
tion of such utilities, and in his annual message of January 9, 1907, 
Governor Davidson strongly recommended legislation which would 
effectually curb the power of public service corporations, remove 
their baneful influence from municipal politics, and bring them under 
State regulation. The measure to accomplish these purposes was 
carefully and scientifically worked out and after full and free discus- 
sion was enacted by the legislature in June, 1907. 

Provision op the Laws — Organization. The New York law 
abolishes the railroad, gas and rapid transit commissions and pro- 
vides for two public service commissions: one for the counties of 
New York, Kings, Queens and Richmond (Greater New York), 
which is called the first district, and one for the rest of the State 
or the second district. Each commission is to be composed of five 
members, appointed by the governor with the consent of the senate, 
for a term of five years at a salary of $1 5,000. The governor has 
the power of removal for inefficiency, neglect of duty or misconduct 
in office, but he must submit his reasons to the member removed; 
give an opportunity for a hearing; and file a copy of the charges in the 
office of the secretary of state. Counsel at a salary of $10,000 and a 
secretary at a salary of $6000 are provided for each commission and 
the commissions are empowered to employ all necessary experts, 
assistants, and employees. 

The Wisconsin law places public utilities under the regulation 
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of the railroad commission, composed of three members, appointed 
by the governor with the consent of the senate, for a term of six 
years at a salary of $5000. The governor has the power of removal 
for like causes and in like manner as in New York. It is provided in 
New York that no commissioner, counsel or secretary or any officer 
of the commission shall be financially interested in any of the public 
service corporations controlled. The same provisions exist in the 
railroad commission law of Wisconsin, but the new law does not extend 
it to other public utilities. Passes, franks or gratuities to commission 
or counsel or secretary, by common carriers are prohibited by the 
New York law, while the Wisconsin law prohibits such gratuities 
from any of the public utilities regulated by that law to any officer 
of the State or municipality. 

Utilities Controlled. The New York law provides for the 
regulation of railroad, street railway, express, sleeping car, freight, 
freight line, car, and pipe line companies and all companies furnish- 
ing gas, natural or artificial, and electricity for light, heat or power. 

In Wisconsin, in addition to railroad, interurban, suburban, express, 
sleeping car, freight, freight line and car companies, which have been 
under the regulation of the commission, there are added all companies, 
persons or municipalities furnishing or transmitting heat, light, water, 
power or telephone service for the public. 

General Powers. The commissions in both States are given 
general power of supervision and regulation of all public utilities 
doing business in the State which are included in the enumera- 
tion above, and to do all things necessary and convenient in the 
exercise of that power, subject to the conditions imposed by law. 
They are required to keep informed as to the general condition and 
serviceof all public utilities under their jurisdiction and have full power 
of examination to ascertain the same. They have power to compel 
the attendance and testimony of witnesses, the production of books 
and papers and to enter upon any property for the purpose of investi- 
gation. Witnesses before the commissions shall not be punished 
for any act, in regard to which they give testimony, but in New York 
it is provided that this shall in no way be construed as giving immu- 
nity to any corporation. After investigation as provided by the law, 
the commissions may fix a reasonable rate or standard of service, 
which shall be the maximum rate and minimum standard to be fol- 
lowed in the future. 



NOTES ON CURRENT LEGISLATION 631 

Investigations — Procedure. The methods of procedure in 
investigations are different in the two States and also vary with 
different utilities. 

In New York, the commission may proceed upon its own motion 
to investigate the quality, standard, adequacy and security of any 
public utility or of any act done or omitted to be done by such utility 
contrary to law or order of the commission. On complaint by any 
person or corporation, in writing, against any common carrier, setting 
forth anything done or omitted to be done by such common carrier, 
contrary to law, the commission shall transmit the charges to the 
carrier complained of and if not satisfactorily answered, the com- 
mission shall, if it appears that there are reasonable grounds there- 
for, make such investigation and take such action as it may deem 
proper. The commission shall make investigation when it deems 
necessary of any accidents on common carriers. In the case of gas 
or electric utilities, the commission may fix the quality and standard 
of gas and the initial voltage of electricity furnished by any person, 
corporation or municipality and shall upon complaint of the mayor 
of a city, trustees of a village or the town board of a town, or of a 
number of customers varying according to population, make investi- 
gation and fix such rates, or quality or standard of service of gas or 
electricity furnished by any person or corporation as it may deem 
reasonable. 

The commission shall conduct a hearing in regard to any proposed 
change of law relating to common carriers when requested to do so 
by the governor, legislature, or committees on railroads and shall 
report its conclusions together with such drafts of bills as it may 
deem necessary. It may also investigate interstate rates artd peti- 
tion the interstate commerce commission for relief from abuses and 
discriminations. 

In Wisconsin, the commission may, upon its own motion and 
shall, upon complaint of any mercantile, agricultural or manufactur- 
ing society, or any body politic or municipal organization or any 
twenty-five persons, firms or corporations make investigation of any 
public utility complained of, either with or without notice, and if it 
shall be satisfied as to the complaint it shall hold a formal hearing, 
after ten days' notice to the public utility. If on such hearing it is 
found that the rate or service is unfair, unreasonable or inadequate, 
the commission shall fix a rate, service or practice to be followed in 
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the future. The commission shall ascertain and fix standards of 
service of public utilities which shall be followed in the future and 
be the legal standards for the purposes of this act. The commission 
shall provide for a comprehensive classification of service and each 
public utility must make its rates conform to that classification. 

Uniform Accounting. The New York commission is given 
power to require a uniform system of accounting by all persons, 
public service corporations or municipalities under its jurisdiction. 
This provision is not mandatory but if any system is required by 
the commission, such system of accounting for common carriers 
shall conform as nearly as may be to the system required by the inter- 
state commerce commission. For other public utilities it shall be 
prescribed by the commission. 

The uniform accounting provisions of the Wisconsin law are man- 
datory. Every public utility is required to establish the system of 
accounting outlined by the law and by the commission. The forms 
of such accounts are to be prescribed by the commission and the 
commission shall provide for the examination and audit of all 
accounts. Every public utility when so desired by the commission 
is required to carry a proper and adequate depreciation fund, to be 
determined by the commission for each class of utilities, but which 
must be sufficient to keep the property in a state of efficiency, cor- 
responding to the progress of the industry. The depreciation fund 
may be invested and the income again devoted to the fund. In 
case of municipal purchase, this fund is not to be deemed a part of 
the property and shall not be included in the price of the property. 
The commission shall keep informed as to new constructions or 
extensions and prescribe forms for keeping accounts thereof. 

Prohibitions and Duties. In both States, public utilities are 
required to give adequate service at a just and reasonable price. 
All accounts, papers or information in their possession must be open 
to inspection by the commission. Schedules of tariffs and service 
shall be published and kept in every office for public inspection 
and furnished to the commission. No change shall be made until 
properly approved. 

The New York law prohibits common carriers from unjust dis- 
crimination or preference, false billing, unfair distance tariff, and the 
issuing of passes except to specified classes, requires switch and side 
track connections, joint rates, fair distribution of cars and continuous 
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carriage; and fixes the liability of carriers for damage to property 
in transit and for damages caused by the violation of the law. 
Every common carrier is required to report any accident to the 
commission immediately by telephone or telegraph. 

No railroad or street railroad, gas or electric company under the 
jurisdiction of the commission shall purchase or secure any part of the 
capital stock of any other corporation doing a similar business with- 
out the consent of the proper commission and no stock corporation 
of any description, other than those mentioned, shall purchase or 
acquire more than 10 per cent of the capital stock of any railroad, 
street railroad, gas or electric company except as collateral security, 
without the consent of the commission. Franchises may not be 
transferred or issues of stocks or bonds made without consent of the 
commission. 

The Wisconsin railroad commission law provides all these pro- 
hibitions and requirements as to transportation by common carriers 
and extends those which are applicable to other public utilities. Dis- 
criminations are prohibited, and compliance with all orders of the 
commission required. Every public utility, person or corporation 
having subways, poles, or conduits, shall permit the use of the same 
by any other public utility for a reasonable compensation when 
public convenience and necessity require such use and no irreparable 
injury to the owner nor substantial detriment to the service will 
result. Compensation may be fixed by the commission upon re- 
quest. No powers are given to the commission in regard to capitali- 
zation or transfers of stock or franchises as is conferred on the New 
York commission. Contribution to any campaign fund by any 
public utility is strictly prohibited. 

Control Over Municipalities. These laws take away certain 
rights which municipal authorities have exercised in the past and 
place them under the supervision of a State commission. 

Franchises. In New York it is provided that the construction 
of any public utility under any law or franchise shall not be begun 
until approved by the proper commission after a hearing thereon, 
as to whether such construction is "necessary or convenient for the 
public service." The Wisconsin law provides that no franchises 
shall be granted for any public utility engaged in the manufacture 
or furnishing "of heat, light, water or power" (telephones are ex- 
empt in this case since they require no municipal franchise) in any 
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municipality where there is an existing company acting under an 
indeterminate permit as provided by this act, without first having 
secured a declaration of the commission, after a hearing, that "pub- 
lic convenience and necessity require such second public utility." All 
franchises hereafter granted in Wisconsin must be indeterminate, 
subject to the right of the municipality to purchase the plant at any 
time at the price fixed by the commission. Any public utility, now 
operating under a determinate permit may exchange the same for 
an indeterminate permit by filing a statement of such purpose with 
the clerk of the municipality before July 1, 1908. 

Supervision. In New York the commission shall require munici- 
palities operating any gas or electric works to make full reports 
covering the financial condition of the business. The commission 
also has power to examine and regulate the quality of service fur- 
nished by any municipality operating any public utility. Boards in 
cities of the first and second classes which have jurisdiction in matters 
relating to gas or electricity, have such power to enforce the State 
laws as may be prescribed by statute or the commission. 

The Wisconsin law regulates utilities operated by municipalities 
in the same manner as those in private hands. They are included in 
the term "public utility" and are subject to all orders or regulations 
of the commission and must perform the same duties as private com- 
panies are required to perform by law or the commission. Subject 
to review by the commission every municipal council is given the 
power to determine by contract, ordinance or otherwise, the quality 
or character of any service, to require additions and extensions and 
designate the location thereof and to prescribe penalties for enforce- 
ment. 

Municipal Ownership. In New York it is provided that no 
municipality shall acquire any utility for other purposes than to 
supply its own needs, without first having secured the consent of the 
commission. 

The Wisconsin law makes careful provision for the transfer of 
utilities to municipalities. It is provided that only indeterminate 
permits shall be granted in the future and that a municipality may 
acquire any utility at any time, by paying therefor the price fixed 
by the commission. Power is also given to purchase, construct or 
operate any public utility, subject to the provisions of the act. The 
procedure for acquiring any utility and determining the price by the 
municipality is prescribed. 
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Valuation of Property. The Wisconsin law provides for a 
valuation by the commission of the property of all public utilities. 
In determining such value, the commission may avail itself of any 
information in the possession of the State board of assessment. A 
public hearing shall be held, and upon such hearing the commission 
shall fix the value and file a statement thereof with the utility and 
with the clerk of the municipality where it is situated. A re-valua- 
tion may be made at any time on the initiative of the commission. 
No provision is made for valuing the property of public utilities as 
a whole in New York. The commission has power as an incident 
to any investigation to determine the value of any particular utility. 

Reports. It is made the duty of the New York commission to 
prescribe the form of reports required of common carriers, in such 
details and in such manner as they deem best. They are required to 
conform as nearly as may be to the reports required of common car- 
riers by the interstate commerce commission. The reports required 
of gas and electric companies must show capitalization, financial 
transactions, receipts, expenditures, dividends, salaries and wages, 
location and description of its property, and such other facts as the 
commission may designate. Municipalities operating public utilities 
are required to report the financial data of such operation, and the 
description of the property and other facts which the commission 
may require. The commission may also require correction of any 
reports believed to be erroneous. The commission is required to 
make an annual report setting forth its operations and all facts 
deemed to be of interest to the people. The reports required by the 
Wisconsin law are more carefully detailed in the law. Every public 
utility is required to report in detail per unit, depreciation, salaries 
and wages, legal expenses, taxes and rentals, receipts from residual 
by-products, etc., total and net cost, gross and net profit, dividends 
and interest, surplus or reserve, and the price per unit paid by the 
consumers. The statistics gathered by the commission and the 
value of each public utility, must be published in the annual report. 

Enforcement. Every order or direction of the commission in 
New York shall go into effect at a time designated by the commission 
in the order. A rehearing may be had on application, if the com- 
mission so determine, but such rehearing shall not stay the operation 
of the order or direction. Violation of any lawful order or direction 
of the commission is punishable by fine and each day's violation con- 
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stitutes a separate offense. The commission also has summary power 
to commence action in the supreme court to prevent by mandamus 
or injunction any violation or threatened violation of law or order of 
the commission, or to require anything to be done which the public 
utility has failed or is about to fail to do. 

In Wisconsin the orders or directions of the commission go into 
effect twenty days after they are served, unless the commission other- 
wise determines. It is provided that no injunction shall be issued 
" staying any order except upon application to the circuit court or the 
presiding judge thereof, notice to the commission, and hearing." 
Violations of the law or orders of the commission subjects the public 
utility and its officers and agents guilty of violations to a fine. 

Court Review. The fixing of rates and service by the commission 
is an administrative power and the courts are not given any powers 
in this respect in addition to their judicial power of determination in 
asuit at law. Both laws provide that the orders of the commission 
shall go into effect within a certain time after they are made. Any 
party aggrieved may bring an action to set aside any rate or regu- 
lation as unlawful or unreasonable, in the courts. 

The New York law does not prescribe any form of procedure in 
cases arising under the decisions of the commission, except to give 
such cases preference on the calendars of the courts over all others 
of a civil nature except election cases. The judicial proceedings 
are left to be carried out under the present forms. 

The Wisconsin law prescribes the form of procedure, which is to 
be followed in cases arising under the decisions of the commission. 
The provisions are largely for the purpose of providing speedy trial 
and determination of such actions as may be brought. Actions may 
be begun in the circuit court of Dane county against the commission, 
as defendant, to set aside any decision as unlawful, and an appeal 
may be taken to the supreme court by either party, within sixty days 
after the decision by the circuit court. Precedence is given over all 
other civil actions in any court. In any suit to set aside the deter- 
mination of a commission the burden of proof is placed upon the 
party seeking to set such determination aside. Every such action 
must be begun within ninety days, or the right to begin suit is waived. 
A unique provision copied from the railroad commission law provides, 
that if any evidence is introduced before a court which was not intro- 
duced in the hearing before the commission, the court shall submit 
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such evidence to the commission and stay proceedings for fifteen days. 
The commission may then consider such evidence and amend or rescind 
its order as it may deem proper. If it amend the order, judgment 
shall be rendered on the amended order; if not, judgment shall be 
rendered on the original order. This provision is effective in pre- 
venting the discrediting of the commission's orders by having them 
overruled by the courts through new evidence. Its purpose is to 
have the entire case presented to the commission in the first instance. 

Conclusion. In brief outline, such are the main provisions of the 
New York and Wisconsin public utility laws. It will be noted that 
each commission has ample power of investigation, determination, 
and enforcement. Much depends, therefore, on the character of the 
commissions whether the laws will be as effective as they are designed 
to be. An aggressive commission which at the same time is fair and 
judicial, has ample power to protect every interest involved and to 
insure justice to all concerned. A weak commission may completely 
subvert the intention of the law. 

The New York law is similar in its provisions to the interstate com- 
merce law, which it is designed to supplement. The commission is 
charged with great responsibility. Recognizing this fact the legis- 
lature made generous provisions for salaries and expenses; the com- 
missioner being made the highest salaried position in the State. 

The Wisconsin law insures effective administration by being placed 
in the hands of the present railroad commission. The law is modeled 
on the railroad commission law of Wisconsin, but contains some of 
the best features of regulation taken from English and other sources. 
It is a distinct advance over any other regulation law heretofore 
enacted in any State of the Union. Its provisions are based upon the 
fact that detailed and accurate knowledge is necessary for fair regu- 
lation. By the provision for valuing the property of public utilities 
and the uniform system of accounting, the commission is put in pos- 
session of a body of necessary information for equitable regulation. 
The law also recognizes the fact that competition by public utilities 
is impossible and the indeterminate permit is provided. Provision 
is also made for the accomplishment of municipal ownership when 
the municipality so determines. The law is clear and comprehen- 
sive, and when judged by the purposes of public utility regulation, 
it is an equitable solution. 

These laws are in accord with the tendency of the times and their 
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working and results will have a distinct influence upon the regulation 
of public service corporations in the future. 

John A. Lapp. 

Railway Passenger Rates. Numerous laws relating to fares on 
steam railroads have been passed during the 1907 session of the legis- 
lature. This is not the beginning of legislative dealing with railroad 
fares and charges, but never before have we had laws so uniform and 
extensive, and never before has the two-cent fare received so much 
attention as at the present time. Some half dozen States have passed 
laws providing for a flat two-cent rate on all railroads; others have 
classified railroads according to their length or earning capacity and 
have fixed the rates to suit the condition of the road. Some States 
have made the fare above two cents per mile, but as a rule these 
States are less thickly populated and the transportation facilities are 
not so well developed. Two States in the Union — Virginia and Wis- 
consin — have established permanent commissions and these com- 
missions after long, careful, and scientific investigations, will decide 
the rates that the railroads in question may charge. 

In treating this subject it seems best to consider briefly; first, 
some laws passed prior to 1907; second, legislation passed during the 
session of 1907; and third, decisions of commissions handed down 
since the beginning of the present year. Legislation during the 1907 
sessions may be further classified as follows: first, States in which a 
flat two-cent rate was passed; second, States in which some considera- 
tion was taken of the ability of the road to reduce its rates either by 
considering the gross income per mile of the road, or its length; and 
third, States in which a higher rate than two cents was permitted. 

Railroad rates as a rule are fixed by the company owning or oper- 
ating the line the same as for any other business or service. In 
recent years, however, the legislatures of a number of the States, 
either directly or indirectly through a commission, have seen fit to 
fix a maximum fare above which it is unlawful for a transportation 
company to charge. Under its charter the New York Central Rail- 
road is allowed to charge only two cents on its main line; the company 
also issues mileage books on the two-cent basis which are good on 
the branch lines. In 1906, Maryland passed a law (Laws, 1906, c. 174) 
providing that mileage books containing coupons for 500 and 1000 
miles are to be kept at every ticket office of the corporation. The 



